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What are the legal and employment implications for workers who are absent from work for prolonged periods of time because of sickness or accident? How best can the worker secure their continued employment, what medical evidence is needed, how long do employers generally keep jobs open for, is there a difference between those injured at work and those who are simply sick from non-work causes, what do employment agreements routinely provide for in these circumstances?

1. INTRODUCTION
Section 103 of the Employment Relations Act sets out the grounds for raising a personal grievance. Where an employee is dismissed due to injury or illness this can form the basis of a personal grievance claim, if the employer has not acted reasonably and fairly. 
The LexisNexis “Employment Law Guide” states that, “The illness of an employee has been held to justify their dismissal in some circumstances, normally where the illness is likely to affect the employee’s ability to perform their work in the longer term.” The test to be applied where dismissal is based on illness or incapacity is whether a reasonable and fair employer, in the circumstances, would have reached the same decision. 
Air NZ Ltd v Hudson 30/5/06, Shaw J, AC30/06, is an important case which emphasises this purely objective test. Hudson shows that the insertion of s 103A introduced a shift in emphasis, from the range of possible responses open to the particular employer, to the new test of what a fair and reasonable employer would have done in all the circumstances, measured by the objective standards of a hypothetical fair and reasonable employer as identified by the Court or Authority.
2. PROCEDURAL FAIRNESS
In Canterbury Clerical Workers Industrial Union v Andrews & Beven Ltd [1983] ACJ 875, Judge Castle stated that an employer is not bound to hold a job open for an employee who is sick or prevented from carrying out his duties indefinitely. 
Medical Evidence
The employer should not act before medical information is received (Canterbury Clerical Union v Noel Leeming Ltd [1983] ACJ 533).

Lang v Eagle Airways Ltd [1996] 1 ERNZ 574 supports the need for the employer to act carefully and on up-to-date medical information in cases of illness. 

In Barry v Wilson Parking NZ (1992) Ltd [1998] 1 ERNZ 545, Chief Judge Goddard noted that “the Court’s function is not to compel employers and employees to be generous or kind to each other but only to see to it that they treat each other fairly.” Barry indicates that in the case of incapacity the essential elements of procedural fairness are ensuring that all relevant medical evidence is obtained, and that a fair decision is made on the basis of that evidence. Where the employer deems the employee’s incapacity is likely to continue passed a “reasonable” date for resumption of work then dismissal is likely to be found to be justified.
The “Employment Law Guide” asserts that the case law makes it clear that “an employer must act on the basis  of a proper assessment of the employee’s condition and that alternatives such as suspension and the use of temporary employees should be considered.” 
The importance of procedural fairness is further outlined in Paykel Ltd v Morton [1994] 1 ERNZ 875.
3. SUBSTANTIVE CONSIDERATIONS
(a) Relevant Factors
Relevant factors could include:

· what the medical evidence shows

· whether there is an imminent return to work date

· what alternatives does the employer have available

· size of enterprise

· terms and conditions of employment

· treatment of other employees (ie disparity of treatment should be avoided, unless on reasonable grounds)
In Methode Media Ltd v Collins EC 2001 AEC133/00, Judge Travis states:

“The Employment Court and the Tribunal have … frequently applied the decision of the National Industrial Relations Court in England in Marshall v Harland & Woolff Ltd & Anor [1972] 2 All ER 715 which isolated the following factors to be considered in determining whether a relationship of an employer and employee had been terminated by frustration in the context of incapacity due to sickness:



… was the employee’s incapacity, looked at before the purported dismissal, of such a nature, or did it appear likely to continue for such a period, that further performance of his obligations in the future would either be impossible or would be a thing radically different from that undertaken by him and agreed to be accepted by the employer under the agreed terms of his employment?  In considering the answer to this question, the tribunal should take account of:  (a) The terms of the contract, including the provisions as to sickness pay … (b) How long the employment was likely to last in the absence of sickness … (c) The nature of the employment … (d) The nature of the illness or injury and how long it has already continued and the prospects of recovery … (e) The period of past employment …  (pp718-719).”

While the Court of Appeal in Karelrybflot AO v Udovenko [2000] 2 NZLR 24 observed that the doctrine of frustration will not easily be able to be invoked by an employer because of the drastic effect which it would have on the rights of vulnerable employees, Judge Travis found that the Marshall case “offers useful guidelines that may apply by analogy to test whether the employee can be said to have reached a point where, as a result of an employee’s absence, it can conclude the contract can be ended.”

(b) Safety Implications
In Main v Steelserv Ltd (Employment Relations Authority, 2006, AEA 1235/03) the applicant argued that he was unjustifiably dismissed and the respondent company claimed that the cessation of his employment was an early retirement on medical grounds. The applicant had been diagnosed with multiple schlerosis and was unable to continue to operate heavy machinery. The Authority held that the dismissal was justified on medical grounds. Factors contributing to that finding were that the applicant’s employment involved potential for serious consequences should an accident occur due to medically induced mishap, and that a medical report contradicting the information available to the company at the time was not made available until the preparation for the investigation meeting. 
Safety concerns were also seen as important in Taylor v Air New Zealand Ltd EC 2004, ARC53/03 where the Court found that Air New Zealand were justified in dismissing Mr Taylor so long as it came to a fair and reasonable conclusion that he was unlikely to be able to be rehabilitated within a reasonable time. The Court held that issues of safety dictated that a return to work was not possible and that Air New Zealand had not unjustifiably dismissed Mr Taylor.
4. Employment Agreements
The Open Polytechnic of New Zealand’s Academic Staff Employment Agreement sets out what sick leave employees are entitled to
. It does not provide for absence for long periods of time due to sickness or injury. 

Other collectives such as the PSA and the RMTU
 provide for termination for incapacity based on a formula.

5.
ACC

If a person is incapacitated by injury and that injury is covered by ACC, then the employee is entitled to receive weekly compensation for the duration of their incapacity. The employer, if they are in the partnership programme, will carry the costs of the claim. This means that there is an incentive on the employer to reduce costs – one means of reducing their liability would be to get the worker back to work as soon as possible. In these circumstances the employer would be inclined to keep the job open. 
The RMTU has an agreement with Toll on how to manage injuries.

Conclusion

· Consider each case on the basis of the medical evidence

· ensure the employer follows a fair process

· try and enhance provisions in the collective to provide for medical retirement both in terms of process and pay out for the worker
� Attached as appendix 1


� Attached as appendix 2


� IMP – appendix 3.





PAGE  
1

